
DAN MORALES 
A,,ObNEY GENERAL 

@ffice of tfp Wmep 6kneral 
%btatt of Qtxas 

December 4.1995 

Ms. JoAnn s. wright Open Records De&on No. 634 
SchoolAttomey 
Arlington Independent School District 
1203 West Pioneer Parkway 
Arlington, Texas 760136246 

Re: Whetheraschooldistrictmaydenya 
request for itifonnation that is protected as 
“edtkation records” under the federal 
Family Educational Rights and Privacy Act 
without seeking a detamhatlon hm the 
attomey general under section 552.301 of 
the Govcrnnlent code o-775) 

Dear Ms. wright: 

The Arlhgton ldpadent School District (“AISD”) zweived a quest from a 
memkr of the public under the Texas Open Records Act (the “act”), chapter 552 of the 
Govunment Code, for records concerning disciplinary action t&en against a certain 
student at an AISD junior high school. You inform us tbat AISD is funded in part by 
state revenue and federal funds. As a threshold matter, you first ask us whether an 
educational institution that receives federal and state funds is t&red to request a 
de&ion tim this office under Govemment Code section 552.301 when it claims that 
infimnation is excepted from ruplred public disclosure by sections 552.026 and 552.114 
in conjunction with section 552.101. Subject to your contention that AISD hap no 
obligation to request an attomey general decision M to information excepted by sections 
552.026 and 552.114 in conjuuction with section 552.101, you ask for such a de&ion 
“out of an abuudance of caution and under the 1552.302 presumption that the records we 
publicifthacisafailureto~eatimelyrequestformMomcyOareral 

. 
dC&UUMiOll." 
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Section 552.026 provides: “‘This chapter does not mqire the &ase of 
infkmation contained in education records of an educational agency or institution, except 
in conformity WitIt the Family Educational Rights and Privacy Act of 1974, Sec. 513, 
Pub. L. No. 93-380.20 U.S.C. Sec. 1235.” The Family Educational Rights and Privacy 
Act of 1974 (“FERPA”), 20 U.S.C. 0 1232g, provides in part as follows: 

(b) Release of education records; parental consent requirement; 
exceptiona; compliance with judicial orden and 
rubpoenu; aadlt and evaluation of fedcraUy-supported 
~edUcatiOD programs; rccordkeepillg. 

(1) No funds shall be made available under any applicable 
program to any educational agency or institution which has a policy 
or practice of permitting the release of education records (or 
personally identifiable infomation contained therein other than 
directory information, as de&d in paragraph (5) of subsection (a) 
of this section>l of students without the mitten consent of their 
parents to any individual, agency, or organization, other than to the 
f0110win~ 

[list of exceptions]. 

. . . . 

(2) No funds shall he made available under any applicable 
program to any educational agency or institution whiclihas-i policy 
or practice of releasing, or providing access to, any personally 
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identifiable information in education records other than directory 
information, or as is pwmlttcd under paragraph (1) of this 
subsection, unless- 

(A) there is written consent from the ticnt’s parents 
qmifjing records to be &ascd, the reasons for such release, 
~dtowhom,mdwithacopyoftherccordstobemluwdto 
the studen~‘s parents and the student if-desired by the psrents, or 

@I except as ~rovidcd in paragraph (lXI), such 
information is fumishcd in complii with judicial order, or 
ptMuatt~ to any lawfblIy issued subpoena, upon condition that 
pmtts and the students llte notified of all such orders or 
subpoMas in advance of the compliicc thuwith by the 
educational institution or agency. [Footnote added.] 

See also 34 C.F.R. pt. 99 (Bpartmcnt of Education regulations under FERPA). For 
ptnposcs of FERPA, %ducation records” generally include “rwwds, files, documents, 
and other matwials” that “contain information directly r&ted to a student” and that “arc 
maintained by an educational agency or institution or by a person acting for such agency 
or institution,” 20 U.S.C. 0 1232g(a)(4)(A),3 and an “kducational agency or institution’ 

‘Ill@ FERPA dcfinitlm of “educaioa rcoofds” wntJirls IWall ex.xptioW 

(B) nletcml%dlwthncadI”doeIaotioclvdb 

(Ii) row& maidned by. k enforcaneat unit of the eduational qatcy 
~iWtbUti~llMtW~CWUCdbytlUtbWWfOlCUllWtUDitfOftlW~Of 

law aforcetnalt; 

20 USC. 0 1232&X4). 
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means any public or private agency or institution which is the recipient of funds under 
. . . program,” id. 8 1232g(aX3), “for which the Secretary [of Education] or the 

Lent [of Education] has administrative responsibility as provided by law or by 
delegation of authority pursuant to law,” id. 8 1221(c)(l). We assume that AISD is an 
“cducationaf agency or institution”’ for pwposes of FERPA. Any pamission or consent 
required of a student’s parents under FEWA becomes required only of the student when 
the student reaches eighteen years of age or hegins atknding a postwor&y educational 
institution. Id. 0 1232g(d). 

Thus, FERI’A generally requires consent of the student or the student’s parents 
before an educational agency or institution discloses personally identifiable information5 
in the student’s education rec~rds,~ Klctn h&p. Sch. Disk v. Mattox, 830 F&l 576,579 
(5th Cir. 1987). cert. denfed, 485 U.S. 1008 (Tex. 1988), unless the disclosure is to any of 
cutain federal, state, and local officials and institutions, see 20 U.S.C. 0 1232g(b)(l). 
“An cduwtional agency or institution that unlawfully releases a student’s record may lose 
federal funding. Klein Indep. Sch. D&t., 830 F.2d at 579 (citing 20 U.S.C. 
Q 1232g(b)(l)). Loss of federal tiding is the only sanction that FERPA exprcssIy 
provides for a violation of its provisions. Id. 

5luougboul tbb opinion, the phase ecduc&sul qeacy ot iostitutiott” mews 8n Cduutio~I 
MWCy 01 blI&UtiOtl U d&cd b,’ Ff%tF& Id f 12328(a)(3). 

%ERFA dots not prawt lnformuion other tlm “pawwIly ldmtl!lable infonmtion by education 
ncad~.” See id f 1232g(bm). ‘Iberefore, the exception in section 552.026 does not cxtmd to dl 
infomUion in w cducatim record but only to that infommion which Met&lea the student a the siudent’r 
pwcno. Open Records De&ion No. 332 (1982) U 3. 

Fmily F’olii Cuaplhce Oftim 
uaited stata Depmlmalt of Eduatim 
600 lndqmdace Awnue S.W. 
W&&ton, DC. 20202405 
(202) 260-3887 
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OovanmcntCodeKction552114acccptpUinfannationiaaradentrreordatim 
cducatlonaliartitutoniitndedwhollyorpartlybyatatclwame? Tltcphraac”atudwt 
record” in sect& 552.114 is not siatutorily ddkd, but in At&nney General Opinion 
Is447 (1974) this office dcflncd the phrase as follows: 

[A] “atodwt wood” would gwmlly Mode information 
wwwTdngthcamdwthhnwlfandhlsindividurlonshlptothe 
educationalinstition. AlistofstudcntmcordswouldincMc,but 
not necwamily be limited F, the folknviug: appliatioas * 
admissl~rtandardizedachicvancnttest~~data 
scores on standardiwd itttdlig~ apthude, and psychological 
tests, iutcmt inventory results, health data, family background 
inf&mation,tcachcrorcouIL&rratiqsuldob¶ewationqaad 
rcpor&ofbehavioralpattcmsordisciplinaryactions. 

AtmuyGulwalopiuiollH4$7(1974)at2. ThisofficehasgwwaUylrwtcd”Jtudmt 
~~~~~u~equivlrlcntof”educlltion~~~~~irprateacd 
by FERPA. See Open Records DwlslonNos. 539 (1990). 477 (1987), 332 (1982)? 

&mnmatt Code section 552.101 excepts ‘Snfonnation considaed to be 
conlidwtlalbylaw,eithwconafiMlonal.~,orbyjudiclaldwlsl0tt.” Yourclalm 
rmda~~55~lolisbasedrol~yontherranuoftbe~~~~ 
“cducationrcwrda”protwmdbyFERPA. 

You note that C3ovwnmatt Code section %.301(a) cxpwsly requks a 
govwmnwtalbodytoaskforanattomcygenwaldwlslonwhwlt~vcsa~ 
rcqwatftih&matlonthatitco9aldwstobewithhtoncofrhrsxerplfon~r 
sWmpterc”ofthe~’ Youcatendthtiuformationsubjecttodon552.026is 
acccpted~mrrqrdrrdpublicdisclosurrrmderiheret~~tbcrreedofa~fora 
decisionbecauscthatsectionfallsuodcrakkpterBntbcrthn~C. 
We~;dncethe~ti~ofbKFERPA~~tbe~basnevarsquireda 
govwntncntal body to mptcst an attorney genwztl dwislon rcgadbg lnfomation subject 
toFERPA. 



Ms. JoAnn S. Wright - Page 6 CORD-634) 

~intcrprctationofthe~~‘~~bythcplainknguageoftbe~~it 
rrsdpai~toitsnoasubPtaativencodificarimial993rscbspta552oftbeOovanment 
Code, see Act of May 4.1993.73d Leg., RS., ch. 268.40 1.46-47.1993 Tex. Gcn. Lnws 
583,986, awtendkd by Act of May 29,1995,74th Leg., RS., ch. 1035,199S Tcx. Sess. 
Law Serv. 5127. In 1975, the content of section 552.026 was added to the forma version 
ofthe act, V.T.C.S. article 6252-17a, as se&on 14(e). See Act of May 17. 1975.64tb 
Leg..RS.,ch.314,~1.1975Tcx.Cia~Laws809. Uotiltheleghturerwodifiedtheact 
in 1993, the portion of 8cction 552301(a) ht requh the gH body@=+- 
at attorney generd decision was 6ntnd in section 7(a) of article 6252-17a Act of May 
29,1989,7lst Leg., RS., ch. 1248,s 14.1989 Tcx. 0en. Lam 4996,5027. That section 
providulinpertinaparl: 

If a govunmental body receives a u&ten request for 
information which it considers within one of the exceptionS stated In 
Section 3 of this Act, but there has been no previous dctami&on 
that it falls within one of the exceptiOns, the govemrnental body 
witbinarcason&letime,nolatcrthantcnc&ndarda~aftcr 
3ewivingawrittmmquwtmuslmquwtadecision~theattorwy 
gMwaltoduwmincvvhcthwduhtformationbwithinriurr 
6!XWptiOtL 

~(cmphasisadded). BccausetheFERPAprovisionwasplacedinsection14ratherthan 
scuion3,theformeractdidnotrqukarcquestforadecision. 

Siilarly, section 552301(a), as 8mcndcd by the Seventy-fhrth L&latw, 
ptwidcshlpwlincntpw: 

Ai%- entalbodythatruxivesawrittenmquestfor 
hformationthatitwiabcstowithbold~publicdisclosure9d 
thalitconsidaPtokwithinoncofrkarecpoo~lmdaJLbchoprcr 
Cmustaskforadccisionhmtbcattomeygencml8boutwkthcr 
thchSxmationiswlihinthatexwptionlfthwchasnotbccna 
previous tkdnation about whether the information falls within 
one of rhe crccprioms. 

Act of May 29,1995,74th Leg., RS; ch. 1035,s 18,199s Tar. !kss. Law Serv. 5127, 
5139. The FERPA provision, section 552.026, is located in sob&q&r B, not subhpkr 
C. Therefore, w-y with the rtrtutory pmdwwwr that a&ion 552.301(a) 
mvely rccdlftd F plain hguagc of section 552301(a) excludes the 
FERPAplSiOFltkUUtbc~thatdre~body~~~ 
geaed~on. 

~addition,fhe~ofrcction552.026rpedficrllyovwridcsthc 
pcsrpnptitm of openness in section 552.302 as it would apply to Mxmation prowed by 
FERpk ~lattwsectionproddcs: “Ifagovwnmdb0dydowti~~an 
rttoraey gwaaf decision as provided by Section 552.301(a), the Mormation rcqwtcd 
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htitingi8pZOMINdt0kpttblicinfonnation.” ll2i8providonmcatathatifi3 
govanmentalbodydoesnot~wstadecisionwithiatea&ysofrrcciptofamittcn 
~~~~itmaywitbholdtherequcsMinf~nonlyifitcan 

reasons for doiug so. Open Records Decision No. 452 (1986) 
al2. SW&II 552.026. 011 the other hand, provides that no ~&WC of “infotmatjon 
~intducationncordsofmeducational~~arirrstitution”isnquind 
‘bCtpl in conformity with -A].” FERPA does not provide a pwumption in ikvor 
of~publicdisclwunifpleducationa~rgencyorinstiMiondoesrrot~~ 
rttomey genaal dwhdon under sdon 552.301(a) after dckndng that infomation 
psotccd by FERPA should be withheld. kforc, the quited disclosm of 
infbnnation exeeptcd by scaion 552.026 as a KS& of the application of the pre~~~~ption 
of section 552.302 would not be in conformity with FERPA. 

Se&n 552.026 also dictatc~ a similar mtionalc regarding the exception for 
“atudwt rcmrd” ittfomation in section 552.114. and tbc exception for “information 
considcrcd to be confidential by law” in section 552.101. insofar as the information is 
pwtwtcd by FBRPA. lhc prcmmption of section 552.302. if applied to information 
protmcd by FERPA and excepted by sectiOn 552.114 as well as section 552.101, would 
mtkinwnfonrlhywlthFBRPA. 

weacco&glyc0nc1udcthattheactdocsnotrcquircancducatioMlagalcyor 
i0sliMiontonquestmattorneygalcraldecisionubpuaoMllyidal~lc 
lltdhayhlf~onhlm”cduwtlonrroal”asdcfinedin~A. WCalso~ 
conclude Umt an educational agency or institution may withhold hm public disclosure 
intbanationthatisprotemdbyFERpAimdaccepted~requirrdpyblicdisclawaeby 
wction 552.101 as %fonnation c0nsidcrcd to be c0nfkicntial by law: without the 
neces&yofrqu&ingan~gcnunldccisionastotbatcxc0ption. Wefinally 
conchdc that an cduwtional agency or institution that is also state-funded may withhold 
hm public dklosurc infonnati0n that is e~ccpted hm required public disclosure by 
section552.114ua”studmt~“iPPofar~the”~~kprotscUdby 
FERpA,withouttbeneceosiryof~~ramOrneygmaal~~UrO~ 
==@a 



Ms. JoAna S. Wright - Page 8 (ORD-634) 

dctcmudon that the information is pmtcckd by FERP& the presumption of section 
552.302 will attach to the hhmation. Thcrcfixt, it is @or&w, in casts of doubt about 
the applicability of FERPA to qucstcd informationp that the educational agency or 
inrtitutionthnelyroquestadecision~thioo~rrgwlingmynrhinformrtiontbat 
the educational agency or institution claims to be cxwptcd hm required public 
~byaaycxceptioniosub&apkrCofthcact 

Ifancduwtionalagcncyorirrstitutionchooscsrofcqucatadccisiondrmathis 
off& under section 552.301(a) regarding ir&mation that is potcowl by FERPA, wc 
cautionthatarc4xotchangeinfedcrallawrppanntlymakcsthcjmrcnmlconscnt 
rcquimncnt contained in atWon (b)(2)(A) of FERPA applicable to a disclosure to this 
office in such a muest for a decision. 

Bcforr the cnacbncnt of the Improving Amuica’s Schools Act of 1994. Pub. L. 
No. 103-382, 1994 U.S.C.C.A.N. (108 Stat) 3518, rubsection (b)(l)(E) of FERPA 
provided an exception to the parental consent rcquircmcnt for a disclosure to “State and 
local officials or authorities to whom such infomation is spcciflcally rcquid to be 
acpod or disclosed pursuant to State statute adopted jxior to November 19; 1974.” 
Pub. L. No. 93-568, ~438(b)(l)(E), 1974 U.S.C.C.A.N. (88 Stat. 1855) 2130. 2136 
(amcndcdlPP4). ~Texa~OparRecordsAa~rdoptedpriortoNovanba19.1974, 
see Act of May 19,1973,63d Leg., RS.. ch. 424.1973 Tcx. Oen, Laws 1112, so this 
office~nlicdoatheforws~c~rubsecti~(b~l)o~a~of~to 
cducationrccordainarcqucstforanatkuncygcnanldccisionundcrthcact. 

The Improving Amcrica*s schools Act of 1994 amcndcd subs&ion (b)(l)(E) to 
read as follows: 

&te and local ofldals or uuthorities lo whom swh 
information is speci&ul&~aIlowed to be Npopld or disclosed 
pursuant to State statute odopfcb 

(i) b&c November 19, 1974, w the a&wed 
reporting or didosure coneem thefiweniIejusrice wrrem 
and such qvstem’s abiIity to effectively sewe the stud& 
whose rccord5 are rdeasd or 

(if) dtwNovwnbcr 19,1974,& 

(l)@CdlOWUlrrportiapOrdiSClOStUCCOWUItS 

thcjuvcnilejusticc8yatcmsndsudlrydem’sabiu~to 
cfftctlvcly acm, *or to sdjudicatllon, the 8tudatt 
whoscrcwrdaarcrrlcued;md 
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Pab. L. No. 103-382, ~249(2)(A)(ii), 1994 U.S.C.CA.N. (108 Stat.) 3518, 3925 
(anpld8ddad).l” lW0ffi~wbiCbdoe8notdalwitbjuvaiileju8tiiematta8ina 
xeqmst for an rttorney general decision under section 552.301(a). apparently no longer 
~mLdarubseaion(b~l~)or~yoftbeotbaarceptionstothertqrtirrmmtof 
pamalcmenttbatarclistedinsubswtion@)(1). Asoftheeffkctivedatcofthe 
anendmd to 8ub8ection (b)(l)(E), octoba 20. 1994, see Id. Q 3(a)(2)* 1994 
U.S.C.CAN. (108 stat,) at 3518, it appears that an educational agency or institution may 



Ms. JoAnn S. Wright - Page 10 (ORD-634) 

run afoul of FERPA by disclosing to this offkc in a request for an attorney general 
decision, witbout parental consent, pemtmlly idattifiable nondktory infommtiot~ in 
educatiotl~. 

TheT~Educati~nAgcn~yhasrequencd~m~opini~n~th~Family 
Policy Compliance of& of the united states F of Education on the question 
of whether FERPA pamits PI educational agency or hitution to disclose pusotmlly 
ide&iable aoDdinaary if&hnmtion in education twords to &is 05ce in a 8ubmission 
f~an~eyS-aldedsionundertheTexasOpenRecotdsAct. &eLetterhm 
I)avidAndason,chiefcounsel,T~EducatlonAgeaCy,toLcroyRooka.~, 
Family Policy Cotnpliance Office, United States Department of Education (Oct. 3.1995) 
(~OnfilCWiththiSOffi~). lhatrC+MtiSpCndiClSUOfthedatcOfi$SMtUXOfthiS 
opillioll. 

An ed- agency or institution may withhold fnrm p&c 
disclosure pwonally identifiable aoadirrctoy infoxmation in 
“t!4k&ionrrcords”U&fittedittthtFaUtilyEducationdRiShtSEtld 
F’rivacy Act of 1974 (“FERPA”), 20 U.S.C. 0 1232f4, which 
information is except4 ftom requkd public disclosure by 
Government Code section 552.026, witbout the necessiw of 
lequestingall~genaaldeciionastotlmtexception. 
Ftuthamore, au educatiotml agauzy or htitution may withhold 
&om public disclosure infotmation that is protected by FERF’A end 
except4 Corn requkd public disclosute by &wnmatt Code 
aeotion 552.101 as 3nfomation cousidcred to be c4mCdential by 
law,” witbout tile necessity of requestin an rftomey oenaal 
dcciionastotlmtexccption. Fiiy,mcdudondlemcyor 
&titiontbllttdSOSl@-flUldCd~WithbOldffOlUpUbliC 
diSc1oSureiUfotltmtiionthat&arcrptcd6romrsquitedpublic 
&&sure by c+ovanment code section 552.114 as a %udatt 
le.co&~ilmo~asthe”studultdis~bYFERpA, 
withoutthenecessi~ofrequehgmaaorneygenereldeoisionasto 
tbatexoeption. 

http://www.oag.state.tx.us/opinopen/opinions/or48morales/ord-634_explaination.htm
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hCdlKXtiOlllllSlgUlCyOIitlStitUtiOlltb8tSCCkSallrttomcy 
gasddecisionundertheTcxasOpcnRecordsActsbould,before 
altbmbg “educalion records” to lllis office. eltbw obtain parultd 
oonsent to the disclosure of personally idadfiable noadkWy 
w~oninrllerecordsoredittlle~tonulkesllretb8ttbey 
contahwpasodlyidentifiable~information. 

DAN MORALES 
Attorney Oeneral ofTexas 

UQUlTA A. HAhflLTON 
DcpulyAuolncyGuleraltiLitigation 


